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RECOVMVENDED CRDER

A formal hearing was conducted in this case on February 10,
2003, in Tall ahassee, Florida, before the Division of
Adm nistrative Hearings by its Admi nistrative Law Judge, D ane
Cl eavi nger.
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For Petitioners: Alfonso and Lynda Zapata, pro se
1947 Treeline Drive
Tal | ahassee, Florida 32303

For Respondent: John R Perry, Esquire
Departnent of Children and
Fam |y Services
2639 North Monroe Street, Room 252-A
Tal | ahassee, Florida 32399-2949

STATEMENT OF THE | SSUES

Whet her Respondents should be granted a famly foster hone

| i cense.



PRELI M NARY STATEMENT

Petitioners, Alfonso and Lynda Zapata (Petitioners), filed
an application for licensure as a famly foster care hone. By
| etter dated Septenber 18, 2003, Respondent, Departnent of
Children and Fam |y Services (Departnent), denied Petitioners'
application. Petitioners requested a formal hearing on the
Departnent's deni al .

At the hearing, Petitioners did not call any witnesses to
testify and did not introduce any exhibits into evidence.
Respondent called three witnesses to testify but did not
i ntroduce any exhibits into evidence.

After the hearing, Petitioner and Respondent filed Proposed
Recommended Orders on February 19, 2003.

FI NDI NGS OF FACT

1. Petitioners, Alfonso and Lynda Zapata, applied to be
licensed as a fam|ly foster honme care with the Departnent
t hrough the Devereux Foundation. The Devereux Foundati on
mai ntai ns a network of foster homes to serve parents who need to
tenporarily place their children in foster care (private
pl acenents) and dependent children in the custody of the
Departnment (public placenents). Previously, Petitioners had
been licensed as a famly foster care hone with the Departnent
t hrough Florida Baptist Children's Hone (Florida Baptist). Like

t he Devereux Foundation, Florida Baptist maintains a network of



foster homes to serve parents who need to tenporarily place
their children in foster care and dependent children in the
custody of the Departnent. Petitioners had withdrawn formthe
relationship with Florida Baptist after a disagreenent with

Fl ori da Bapti st personnel over the renoval of a child fromtheir
home and reunification of that child with her nother.

2. In 2001, about half of the children placed in Florida
Baptist's honmes were placed by the Department in connection with
cases of child abuse, or abandonnent, while the other half were
private placenents by famlies whose circunstances necessitated
that their children tenporarily reside el sewhere.

3. In July 2001, Petitioners had two foster children
l[iving in their hone. One of these children, T.D., also known
as J., had been placed in the Petitioner's hone by the
Departnment. The other, C R, a three-nonth-old boy, had been
privately placed in the hone by Florida Baptist at the request
of the child' s nother, E.R, who was single.

4. E. R had placed her child in Florida Baptist care
because she had enlisted in the United States Arnmy and was
under goi ng basic training out of state. E. R had enlisted in
order to provide her famly a better life. It was initially
anticipated that E R would be gone six nonths, but due to

injuries sustained during basic training, she was actually gone



for eight or nine nonths. There was no evidence of abuse,
negl ect or abandonnment on E R 's part.

5. During CR's stay, Petitioners devel oped a negative
inpression of ER They did not think that EER called or wote
frequently enough. Petitioners had commented to Fl orida Bapti st
staff that EER was an unfit nother, that Petitioners provided
CR wth a better hone than E.R could, that ER did not |ove
C R, and that Petitioners could love CR nore than E.R coul d.
Petitioners' opinion was based on their belief that no really
good not her woul d take a job which required her to be away from
her child for extended periods and a belief that CR's
grandnot her was physically abusive towards C.R  Unfortunately,
Petitioners let their beliefs about appropriate parenting
interfere in their duties as foster parents to aid in
reunification of a child with that child s |egal parents.

6. Florida Baptist staff also believed that Petitioners
had becone too attached to C R, which caused themto attenpt to
underm ne the Departnent's later attenpts to reunify nother and
child at the planned tine ER would return from basic training
and be able to provide a hone to C R

7. In late July 2001, Florida Baptist staff also becane
concerned about other behavi or exhibited by Petitioners
i nvolving confidentiality issues and concerned that the

Departnment had renoved T.D. (aka "J.") from Petitioners' hone.



8. The behavi or concerning confidentiality arose because
M's. Zapata had di scussed the fitness of ER to be CR's
custodial parent with a Departnent enployee. C R was not a
Department placenment. However, it should be noted that the
di scussion was wth a Departnent enpl oyee involved in the
fostering program Such an enpl oyee coul d reasonably be vi ewed
as a person to report any suspected abuse or neglect to. In
this instance, the conversation did not involve a report of
abuse or neglect, but concerned Petitioners' belief that E R
was not a good nother. On the other hand, the evidence was
uncl ear whether the sane confidentiality requirenments regarding
public placenents by the Departnment appertain to private
pl acements by the parents. The incident does cast doubt on
Petitioners' awareness and desire to conply with privacy
consi derations should they be |icensed by the Departnent.

9. During the nonth of July 2001, T.D., also known as
"J.", lived in Petitioner's home. T.D. was a little less than a
year old at the tinme and had been placed in Petitioner's hone by
t he Departnment because of ongoing juvenile dependency
pr oceedi ngs.

10. On July 31 or August 1, 2001, the Depart nent
counsel or, Wendy Cheney, picked T.D. up at Petitioner's hone to
take himto a doctor's appointnment. M. Cheney noticed that

there were crunbs and dirt in the car seat in which Petitioners



had placed T.D. Ms. Cheney also noticed that T.D.'s cl othes and
di aper bag had a strong odor of spoiled mlk. A crust also
appeared on the nipple of the baby bottle and the eye nedicine
bottle Ms. Zapata gave her to take with T.D. to the physician's
appoi nt nent .

11. During the preceding nonth, Ms. Cheney had visited
Petitioners' hone on at | east a weekly basis to nonitor T.D."'s
situation. On many of these occasions, Ms. Cheney al so observed
that T.D."s clothes had the sane sour mlk snell she experienced
during the doctor's appointnment. She also noticed during these
visits that the nipples of T.D.'s baby bottles were not properly
covered. On one occasion, Ms. Cheney saw T.D. drop his pacifier
and then observed Ms. Zapata pick it up and replace it in
T.D."s nmouth without washing it off. This is of particular
concern, as Petitioners had a | ong-haired dog whose hair was
apparent on the floor of Petitioners' home. The Departnent
renoved T.D. from Petitioners' honme because of these
observations. Again, these observations cast serious doubt on
the quality of hygienic care provided by Petitioners to foster
children. There was no evidence offered to contradict the
apparent | ack of good hygienic care provided to T.D. However,
there was al so no evidence that Petitioners' care of T.D.

constituted neglect or abuse of T.D., since a finding of neglect



or abuse requires denonstration of harmor significantly
danger ous conditions.

12. Because of these concerns, Florida Baptist staff
agreed that C.R should be renoved from Petitioners' hone at
| east until these issues sorted thenselves out. On August 1,
2001, Florida Baptist social worker Sue Kiser tel ephoned
M . Zapata and schedul ed an appointnent for 4:30 p.m, on
August 2, 2001, to discuss the reunification of CR with E R

13. Later that day, Florida Baptist staff decided that
since E.R. had recently returned from basic training, the
opti mum way of acconplishing reunification was to have E. R neet
Ms. Kiser and C.R at a previously schedul ed nedi cal appoi nt ment
on August 2, 2001, followi ng which CR and E.R woul d stay
t oget her at another foster honme.

14. Florida Baptist social worker, Jackie Barksdal e,
comuni cated this plan by tel ephone to M. Zapata on August 1,
2001. M. Zapata becane angry and stated that he refused to
allow CR to leave his hone and go to visit with ER He
accused Ms. Barksdale of "screwing with" CR's |life and
commtting "child abuse.” He prom sed that "heads would rol|"
and disparaged EER's famly. M. Zapata then got on the
t el ephone. She al so accused Ms. Barksdal e of child abuse and
threatened to call the abuse hotline on Florida Baptist. Since

no abuse reports were nmade by Petitioners, these threats were



made as a bluff in an attenpt to coerce Florida Baptist to | eave
CR wth Petitioners.

15. Gven this conduct, the staff of Florida Baptist felt
they had little choice but to renove CR fromPetitioner's
home. C R was renoved from Petitioners' hone on August 2,

2001. C R stayed in the other foster hone w thout incident for
about five weeks. C. R and EER were then reunited, and
continue to live together as a famly. No reports of any

probl ens between C R and E. R have been received since that
time. These facts clearly denonstrate Petitioners'
unwi | I i ngness to cooperate in reunification plans for a child
and nother. Petitioners permtted their |ow opinion regarding
CR's nother to interfere with their duty as foster parents.
There was no evidence that Petitioners' attitude regarding the
parents of foster children would not cause future interference
in reunification efforts should their application for licensure
be granted.

16. An abused child, V.V., was placed in shelter care with
Petitioners. V.V. had sustained a broken armfrom abuse she had
suffered. She stayed |less than three days with Petitioners
because her crying kept themup at night and interfered with
Ms. Zapata's hone schooling of her biological children.
Petitioners acted appropriately in requesting the renoval of the

child when it becane apparent that the placenment could not work



out and does not denonstrate a |lack of qualification for
| i censure.

17. Finally, a pregnant teenage girl who w shed to place
her child with Florida Baptist wanted to see the hone her child
was to live in. Florida Baptist arranged for the girl to | ook
at Petitioners' home. After the visit, Petitioners asked
Fl ori da Baptist never to ask themto submt to such an
i nspection, as they felt they were under sone hei ghtened | evel
of scrutiny. Florida Baptist staff explained that parents
frequently made this request, and Petitioners repeated that they
did not wish to undergo it again. Petitioners request is
troubling since one of the duties of the foster parent is to
work with the biological parent of a foster child. Again,
Petitioners' negative attitudes toward the parents of foster
chil dren denonstrate that Petitioners' application for |licensure
shoul d be deni ed.

CONCLUSI ONS OF LAW

18. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties to this
proceedi ng in accordance wth Section 120.57(1), Florida
St at ut es.

19. Section 409.175(2)(f), Florida Statutes, which governs
licensure of foster homes such as the one you now operat e,

defines the term"license" as foll ows:



(f) "License" neans "license" as defined in
s. 120.52(9). A license under this section
is issued to a famly foster hone or other
facility and is not a professional license
of any individual. Receipt of a license
under this section shall not create a
property right in the recipient. A license
under this act is a public trust and a
privilege, and is not an entitlenent. This
privilege nmust guide the finder of fact or
trier of law at any adm nistrative
proceedi ng or court action initiated by the
departnent. (Enphasis supplied)

20. As a consequence, a foster care license is a public
trust and not a privilege. However, the Departnent cannot act
unreasonably, arbitrarily or capriciously in denying requests
for foster home |icensure.

21. Petitioners did not testify. They did not call any
W tnesses to testify on their behalf. They introduced no
exhibits into evidence. They did cross-exam ne the Departnent's
W t nesses. However, the witness' testinony was |argely
unr ebut t ed.

22. Rule 65G 13.010(1)(c)1., Florida Adm nistrative Code,
requires that foster parents work cooperatively with their
counsel or as a nmenber of a treatnent team Rule
65C 13.010(2)(a), Florida Adm nistrative Code, requires that
foster parents present a positive inmage of and denonstrate
respect for the foster child's biological famly and that they
agree to nmaintain a working relationship with the child's famly

menbers. Moreover, Rule 65C 13.010(2)(b), Florida
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Adm ni strative Code, requires that foster parents participate in
pl anning visits for the child with his famly.

23. Petitioners' behavior regarding C R and the request
by Petitioners that the parents of potential placenments not view
their hone prior to placenent denonstrate that they disregarded
and willfully violated these standards. They routinely
di sparaged C R 's nother and her famly. They attenpted to
prevent C.R fromvisiting his nother at another foster hone.
They attenpted to obstruct the efforts of Florida Baptist to
reunify C.R and his nother, even though there was no objective
evi dence to suggest that CR was in any way an unfit nother.
Finally, Petitioners did not wish to have their honme vi ewed by
the parent of a foster child so that the nother would have sone
confidence in the safety and care of her child. These facts
al one warrant denial of Petitioners' application for |icensure.

24. Finally, Section 409.175(9)(b)1., Florida Statutes,
provi des as follows:

(b) Any of the follow ng actions by a hone
or agency or its personnel is a ground for
deni al , suspension, or revocation of a

i cense:

1. An intentional or negligent act
materially affecting the health or safety of
children in the home or agency.

2. Aviolation of the provisions of this

section or of licensing rules promnul gated
pursuant to this section.
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25. Rule 65CG 13.011(11)(b), Florida Adm nistrative Code,
requires that foster hones be free fromobjects, materials, and
condi tions which constitute a threat to children. Petitioners
routinely allowed T.D. to wear clothing that snelled of sour
mlk. The nipples on T.D.'s baby bottle frequently were not
properly covered. A crust was observed on his baby bottle when
he went to the doctor. More inportantly, M. Zapata replaced
T.D.'s pacifier after it had fallen onto the floor w thout
cleaning it first. VWhile not shown to be neglect, Petitioners'
inattention to hygi ene, without contrary evidence, is sufficient
reason to deny Petitioner's application.

26. Petitioners' persistent refusal to work cooperatively
with Florida Baptist or wwth the parents whose children were
pl aced in their honme denpnstrates an attitude of entitlenent,
which is conpletely inconsistent with the necessary requirenents
of foster care. Therefore, their application for licensure
shoul d be deni ed.

RECOMVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnent of Children and Famly
Services enter a final order denying the application for a
foster care license submtted by Petitioners Al fonso and Lynda

Zapat a.
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DONE AND ENTERED t hi s

Tal | ahassee, Leon County,

COPI ES FURNI SHED.

John R Perry, Esquire

Department of Children and
Fam |y Services

2639 North Monroe Street,

Tal | ahassee,

Al f onso Zapat a
Lynda Zapat a
1947 Treeline Drive
Tal | ahassee,
Paul F. Fl ounl acker,
Fam |y Services
1317 W newood Boul evard
Bui |l ding 2, Room 204B
Tal | ahassee,
Josi e Tomayo, Gener al
Fam |y Services
1317 W newood Boul evard

Bui | ding 2, Room 204
Tal | ahassee,

15th day of April, 2003, in

Fl ori da.

DI ANE CLEAVI NGER

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the

Division of Adm nistrative Hearings
this 15th day of March, 2003.

Room 252- A

Fl orida 32399-2949

Florida 32303

Agency O erk
Departnment of Children and

Florida 32399-0700

Counsel
Departnment of Children and

Florida 32399-0700
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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